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KNOCKING THE NBN

Who is providing the Federal Opposition with such bad advice on broadband and the NBN?

In 2010, members of the Coalition claimed that the NBN’s optical fibre access technology
would be obsolete by the time the NBN was implemented; that it would be superseded by
wireless access, given the rapid take-up of mobile phones, laptops and tablets. This claim was
debunked by Rod Tucker in his August TJA article ‘Broadband facts, fiction and urban
myths’ (the most downloaded TJA article of all time), but in this issue’s Opinion section you
will see that a British consultant Robert Kenny has been brave enough (in Sir Humphrey’s
parlance) to take on Professor Tucker. We have given Professor Tucker the opportunity to
reply in this same issue.

In October 2011, the Shadow Minister declared the NBN to be a dangerous monopoly in
Australian telecommunications, “stamping out all competition”. Yet the December 2010
decision by the ACCC to protect the potentially ‘stranded assets’ of the large transit carriers,
by shattering the NBN into 121 isolated high-speed access networks, ensured that the NBN
would never become the dominant national wholesale network provider — a role almost
certain to be resumed by Telstra, given its huge sunk investment in long-distance transit fibre
networks. And, as pointed out by Michael Malone, founding CEO of iiNet, in this month’s
TJA interview, competition in the telecommunications industry has been greatly enhanced,
not diminished, by the current government’s NBN policies. This has been achieved through
the restriction of the NBN to a wholesale only role, together with forcing the structural
separation of Telstra — ending a 21-year, vertically integrated, de facto monopoly of fixed
network services, which has inhibited serious investment in competing broadband fixed
access network infrastructure over the past 15 years.

In April 2012 the Opposition again warned that the NBN will force prices up. This claim is
disputed by iiNet’s Michael Malone in this issue, where he opines:

“The NBN appears to have back-sold the pricing to meet our existing cost. ... the
reason, I think, is that one of the policy objectives of the NBN is that there can't be
upward pressure on pricing in the retail market.”

Another line of attack on the NBN’s architecture (and hence cost), by Malcolm Turnbull in
November 2011 and by Paul Fletcher in TJA’s February 2012 issue, is that Australia should
have followed other countries in choosing FTTN (Fibre to the Node), a.k.a. Fibre to the
Cabinet, instead of FTTP (Fibre to the Premises). Now FTTN was a network planning
strategy in the 1990s, designed to cut costs (by taking optical fibre as close to the customers
as could be cost-justified through traffic aggregation) and to be a staging post towards
providing fibre or coaxial cable to the premises in areas where the customers were prepared to
pay for broadband access.

In some areas where there was insufficient copper access installed, these nodes became RIMs
(Remote Integrated Multiplexors), whose pair-gain implementation barred any possibility of
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adding ADSL, by either Telstra or its competitors, in order to provide even entry level
broadband to customers in the RIM area.

In other cases, the nodes were used to support coaxial cable in shared loops to the customers —
the Hybrid Fibre and coaxial Cable (HFC) solution — in order to provide entry-level
broadband to customers. But the economic driver for HFC in the 1990s was not broadband.
Telstra’s competitor, Optus, initiated an HFC program to attack Telstra’s profitable monopoly
in telephone calls, and Telstra promptly counter-attacked, duplicating Optus’s HFC cables in
virtually the same streets — until Optus’s money ran out, whereupon Telstra promptly stopped
its HFC installation program also. The inherent weakness of a shared medium such as HFC
(or cellular radio) in delivering fast broadband was exposed in Rod Tucker’s above mentioned
TJA article.

The Coalition has been talking up BT’s FTTN initiative in the UK to insert DSL units into
roadside cabinets (their ‘nodes’) within 300 m of target households, with the promise of “up to
80 Mbps’ download speeds. But apart from requiring pre-existing dual copper pairs to each
household for each service — standard in the UK, but not in Australia — this proposal would
strangle the opportunities for retail competition, and deal Telstra back in the game as a
conflicted wholesaler and retailer of DSL. Moreover the cabinets, vulnerable to vandalism,
could become critical points of network failure. This ‘advanced’” FTTN solution would limit
broadband access to 80 Mbps downstream — hardly future-proof when the FTTP starting point
is 1,000 Mbps downstream, able to be upgraded to 10 Gbps, which is where the developed
world is heading. Wayne Fitzsimmons has more to say on the weaknesses of the FTTN
solution in our Opinion section.

FTTN is essentially a 1990s solution, a ‘Poor Man’s NBN’ (in the words of conservative
business commentator Robert Gottliebsen). In modern times, when many Western
Governments have adopted austerity cost-cutting policies (unlike the Australian
Government’s stimulus spending strategy) to cope with the ongoing Global Financial Crisis,
they simply do not have the money to invest in promoting universal high speed broadband
infrastructure. (In contrast, the Asian ‘command economies’ have spent heavily in this area,
to provide themselves with additional competitive advantage.) In the case of the USA, the
Obama Administration, faced with the difficulties in getting any spending bills passed by
Congress, has been forced to abandon its 2008 election policy of subsidising a national FTTP
solution in favour of leaving it to the market — and hence to a patchwork quilt of high-speed
broadband in small, high revenue zones, medium-speed broadband across larger, medium
revenue ‘footprints’— and no affordable broadband access at all in large rural areas of the
USA.

The strange thing is that our Shadow Minister is using the dismal statistics of other Western
governments’ investment in broadband to imply that Australia’s NBN policy is grossly
flawed. So, while overseas luminaries such as Vint Cerf (and the World Bank) are praising
Australia’s leadership in investing in the NBN, the Federal Opposition is criticising the
government for failing to follow ... the ‘leave it to the market’ strategies of other, financially
crippled, Western governments.

We welcome ongoing debate on NBN policies in this Journal — as can be seen from our
Opinion section, and our recent issues highlighting NBN policy gaps.

THE 2012 TELSTRA-TJA CHRISTOPHER NEWELL PRIZE WINNERS

The Christopher Newell Prize recognises and commemorates the ground-breaking work that
the late Revd Canon Dr Christopher Newell AM undertook within the telecommunications
industry from 1990 to 2008 in representing the needs of people with disability.

TJA is very grateful to Telstra for sponsoring this year’s Christopher Newell Prize
competition, which encourages authors to contribute original papers on how
telecommunications can be used to assist people with disabilities. The independent Judging
Panel (comprising Dr Mark Bagshaw, Barry Dingle, Professor Gerard Goggin, Wayne
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Hawkins, Robert Morsillo and the Managing Editor of TJA, as chair) assessed four strong
candidate papers submitted to TJA, with a diverse range of thoughtful ideas. All four papers
were considered to demonstrate sufficient merit to be awarded Christopher Newell Prizes, and
all are published in this issue.

First prize (with a cheque for $6,000) was awarded to Rob Garrett and Toan Nguyen from
Novita Children’s Services, South Australia, for their article ‘Together we can find
telecommunication solutions for people with complex communication needs’.

The authors of three papers were awarded equal second prizes ($3,000 each):

* Dr Katie Ellis of Murdoch University for ‘It means inclusion: a creative approach to
disability and telecommunications policy in Australia’.

* Darryl Sellwood and Dr Denise Wood (of the University of South Australia) and Dr
Parimala Raghavendra (Flinders University) for ‘Perspectives on the
telecommunications access methods of people with complex communication needs’.

* Floris Miiller and Marlies Klijn (of the University of Amsterdam) and Liesbet Van
Zoonen (Loughborough University, UK) for ‘Disability, prejudice and reality TV:
Challenging disablism through media representations’.

It is significant that all four papers focus on contemporary solutions that require good quality
video services to the residences of people with disabilities, as well as appropriate end-user
interfaces. The ubiquity of the NBN and its ability to support high quality, two-way video are
needed to provide basic as well as advanced communication services for people with
disabilities, who live in all communities across Australia. And the needs of people with
disabilities must be projected into deliberations on the upgrading of the Universal Service
Obligation.

We are very pleased to announce that Telstra, the foundation sponsor for the Christopher
Newell Prize in 2010, 2011 and 2012, has offered to sponsor the Prize competition again in
2013 — underlining its long-term commitment to assisting people with disabilities. Our
congratulations and thanks go to all the authors, to our sponsor Telstra, and to the members of
the Judging Panel.

UPDATING THE UNIVERSAL SERVICE OBLIGATION

The Communication Minister’s decision to delay the publication of the Convergence
Committee’s Final Report by one month, to 30 April, has caused TJA to reschedule its
planned themes for this issue. The ten expert authors we have lined up to critique different
aspects of the wide-ranging Convergence Report are still writing their articles, which are now
planned to appear in a special June issue of the Journal.

To take their place, we have been fortunate in sourcing three valuable articles on the timely
theme of updating the USO. Stuart Corner’s paper covers the history of the USO and the
Standard Telephone Service (STS) it supports — and provides a useful overview of the critical
issues arising from the Australian Government’s recent legislation (March 2012) for moving
the STS from the Public Switched Telephone Network to the future NBN platform. Peter
Darling continues the stream of analysis in his 2011 articles on NBN Policy Gaps to offer
creative suggestions on what should form the basis of a Universal Telecommunications
Service (UTS) for the 21* Century. And Jonathan Gadir from ACCAN, the Australian
Communications Consumer Action Network, presents that peak consumer body’s views on
‘Quality and Availability of the STS’.

All three articles point to the downsides of the speed with which the Government has
developed and pushed the USO legislation through Parliament, in the interests of expediting
the NBN rollout: another windfall for Telstra ($290 million over the next 20 years, ‘to ensure
that services which no-one wants remain available’ in the view of a rival carrier (Macquarie
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Telecom, 2011)); and loss of the opportunity to address the many consumer-oriented issues
raised by the 2008 Glasson Regional Telecommunications Review.

Here’s a challenge to the telecommunications industry (in the broadest sense, including
academic researchers and consumer advocates). Section 123 of the TUSMA Act (2012) says
that the Minister must launch a review before 2018, with public consultation, to consider
whether there should be any changes to the STS and the other universal services. But 2017 is
far too late to look at updating the STS. There’s an opportunity now for us, via industry
forums and workshops, to brainstorm ideas for ‘a Universal Telecommunications Service for
the 21* Century’ — no doubt with several options, implementation strategies and ballpark
costings — and stimulate an earlier triggering of that Ministerial review.
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TJA: Surely the prospect of a national broadband network must have had something to do
with this expansion or 'bulking up'?

Malone: Well, it's largely irrelevant! Don't get me wrong. I'm a big supporter of the NBN, but
we're operating on basically a commoditised cost-base already. We have the same equipment
in the same exchanges, the same regulated input costs for all of our broadband services as
TPG and Optus and Primus and so on. We're already in a commoditised market that has
reached near saturation, so how do you compete there? We had to be able to differentiate, and
we weren't going to get half a million customers in just WA, so we needed to get into a
national footprint.

TJA: And that has led to you buying up a swag of other, usually smaller, ISPs. Have all these
purchases become iiNet subsidiaries?

Malone: As we acquired most businesses, we have folded them into iiNet unless they would
be a unique differentiator and so we maintain the brand. We've got customers today who are
still using the OzEmail address which we bought in 2005 but, in terms of offerings in the
marketplace, a big one would be a separate web page and advertising.

TJA: I understand it was a bunch of smaller ISPs in WA that you acquired initially.

Malone: Yes, that really consolidated WA. More than half of those were tiny ISPs like us that
had started up as hobbyists in the '90s. They had got to a certain point that they didn't want to
manage staff, they didn't want to manage cash flows, they didn't want to deal with customers,
and they couldn't capitalise the business. They just wanted to get out. In many cases, they
gave us their business as long as we honoured the prepaid income from their customers. If the
customer had paid three months in advance, as long as we gave that customer the three
months, that was it. The price was basically unearned income. Our first real transaction was
buying OIS (Online Information Systems) out of administration in 1998 and then we listed on
the Australian Stock Exchange in 1999. From 2003 onwards, we said, 'Let's start expanding.'

TJA: In terms of broadband, I notice that you describe iiNet as 'second in DSL broadband',
which appears very carefully worded. Where do you sit in relation to all broadband
customers, including wireless?

Malone: Well, Optus has cable customers as well. iiNet sits on about 860,000 DSL
broadband customers, Optus has nearly one million in total, and Telstra has two and a half
million — way ahead of us. But it's much more fun being number two or three than it is being
number one! Telstra has a hard job.

TJA: I saw recent ABS figures showing that there were 11.6 million Internet subscribers, and
mobile wireless broadband accounted for 47 per cent of all Internet connections while DSL
amounted to 41 percent.

Malone: But, of course, 90 percent may have DSL at home as well as mobile phones that do
data or mobile sticks so that would mean double counting. Indeed, I was quite surprised to
find out that Telstra had about 800,000 broadband subs that were MTM - machine-to-machine
-which I'm putting down to those handheld ATM machines. They have a SIM in there. So in
terms of wireless-only homes, the last number I've seen was about 14 percent which means
it's still in the minority.

TJA: So iiNet has signed up about 860,000 fixed broadband customers?

Malone: That's pretty much all DSL. But we have now got about 40,000 customers sitting on
the TransACT network that we have acquired, which includes cable and fibre-to-the-node and
fibre-to-the premises. All the rest are DSL.

TJA: Are you happy with the NBN's pricing model?

Malone: Yes. The NBN appears to have back-sold the pricing to match our existing cost.
Now it may be much more complex than that, but the reason, I think, is that one of the policy
objectives of the NBN is that there can't be upward pressure on pricing in the retail market.
That's a Government mandate: they didn’t want to see the NBN cause prices to go up. I think
one of the things they've done is to go back and see what the costs are of iiNet, Optus, and
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TPG for their existing customers on their own networks, because the pricing comes in so
suspiciously close that it seems a wild coincidence otherwise!

TJA: With the NBN offering 120 points of interconnect, will you have a presence at all of
them?

Malone: Yes, if we want to be national. We can always buy off someone else, and Nextgen,
Optus and others have said they're going to offer a wholesale service, but iiNet will be going
direct.

TJA: So will iiNet be able to cut back on the number and therefore the cost of using Telstra
exchanges for its DSL?

Malone: Yes. At the moment, we go into 450 Telstra exchanges so the NBN actually reduces
the amount of points that we have to reach, and nearly all the components are regulated so
Telstra doesn't get to set the pricing! The one that was not regulated was wholesale DSL, so
for an exchange for a place like Esperance where we don't have our own equipment, we get
wholesale services off Telstra.

TJA: Isn't the ACCC planning to regulate that price?

Malone: Yes, the ACCC announced just before Christmas that they're going to regulate that,
and they've now put in place an interim determination for wholesale DSL. The price that
Telstra was charging us was well over $40 a couple of years ago. The ACCC has reduced that
to $25-$30 dollars, and that's on the first round. Now they're going to do a further detailed
investigation and work out what the price ought to be long-term.

TJA: When do you expect that decision?

Malone: We're thinking August, but the ACCC have already brought in the interim
determination so we're already getting lower prices.

TJA: I see that you're smiling when you talk about that decision. Are you pleased with the
recent changes to the telecoms environment?

Malone: Yes, I think people look at Senator Conroy and the only thing they see is the NBN.
The overhaul of the telecommunications industry that he's done in the last five years is
extraordinary. Now you might argue that it wasn't the best way to do it. For instance, Paul
Fletcher [Liberal MP and former Optus executive], has said words to the effect that the
outcome is a good outcome, but it's a very expensive pathway to get there. But forgetting the
NBN, what about some of the other things that have been done? We now have all of our input
costs — unbundled local loop, wholesale line rental, line sharing, wholesale DSL — locked in
for the next five years, whereas looking back over the last few years we were constantly in
dispute with Telstra over pricing for everything you can imagine. Worse, it was often in
arrears, so that by the time we would get a decision on, say, pricing for 2005-2008, we would
be getting that in 2009, and then, of course, we would have to start the entire process over
again.

TJA: I assume that delay was part of Telstra's strategy?

Malone: It's a rational strategy for Telstra. Wrapping those things up bought them time. You
pointed me to an interview (Fell 2001) you did with Andrew Milner in 1991 where he
commented on how we were in dispute with Telstra way back then. [Milner was managing
director of the iiNet subsidiary, Chime Communications]

TJA: What about the policy to structurally separate Telstra's wholesale and retail arms which
is taking the form of a Telstra undertaking and an ‘independent’ telco adjudicator. Are you
happy with this solution?

Malone: We're actually pretty happy with the structural separation undertaking. There were a
lot of compromises made by Telstra, and the final version that has come out now is looking a
lot more sane. But, yes, the question of the 'independent' adjudicator as defined by Telstra is
one of the questions that is wide open right now, and we're going to be interested to see who
has been put forward.
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TJA: Do you think some form of actual structural separation of Telstra will ever occur?

Malone: If the NBN is allowed to continue to completion then, absolutely, because Telstra's
network will be literally separated: you've got a different company owning the fibre network
and Telstra's network will be switched off.

TJA: Yet the timing of this network switch off remains unknown!

Malone: That's why the undertaking is from now until then and the fact that the ACCC has
put regulation over these things for the long term gives us all a lot more certainty. We used to
joke that Telstra's legal department was bigger than its marketing team! I don't know if that's
absolutely true, but we need to get out of the courtrooms and out of the arbitration areas and
be out trying to deal with customer issues. That's where my headspace would be!

TJA: Can I move on to your two most recent acquisitions, starting with Internode that was
founded and managed by your friend, Simon Hackett. How does Internode fold into iiNet?

Malone: As a general statement, Internode's network is a sub-set of iiNet's network
historically. Internode was quite a lot smaller than iiNet, which is one of the reasons Simon
got out. Internode, for instance, is in 200 DSLAMs while iiNet is in 430, and iiNet last year
posted $700 million in revenue while Internode did about $180 million in revenue.

TJA: Doesn't Internode use wireless networks in several locations?
Malone: It's got one in Kooyong.
TJA: What about in Armidale?

Malone: In Armidale, the NBN is doing both fibre-to-the-premises and fixed wireless, and
Internode is doing both. Like iiNet, every place the NBN lit up, Internode has been in there.
iiNet, for instance, is the only one that's now qualified for all three NBN technologies: fibre,
wireless, and satellite.

TJA: Do you still remain close friends and discuss your thoughts and business decisions with
Hackett?

Malone: Absolutely! Simon's full of ideas: it's almost impossible to stop him sometimes! I get
emails every day from him with ideas, things he's come up with. He's a passionate,
enthusiastic leader, and I think the people inside Internode, and also the people outside, really
admire him.

TJA: Was he the one who decided it didn't make sense for Internode to compete nationally on
its own?

Malone: Yes, he believed he was sub-scale. I think that regardless of the NBN, those middle-
sized players are getting more and more squeezed because the big guys now have got a lot
more money to spend.

TJA: Since TPG is one of the 'big guys' that has shown interest in iiNet, where does it sit in
your shareholder line-up?

Malone: Number five. My family is the number one shareholder owning about 12 percent;
Simon Hackett is on 7.5 percent; Westoz, Colonial and the Eley Griffith Group are all
somewhere around the 7 percent mark; and TPG sits on about 6.8 percent.

TJA: Moving to TransACT, another purchase you made at the end of last year, will you keep
the fibre network and VDSL that it has installed in some areas of Canberra?

Malone: TransACT have several networks. Like iiNet, they have ADSL2+ which is basically
in the south half of Canberra; in the north they use a fibre-to-the-node network and Cat5
copper into the home and run VDSL over that; they also have fibre-to-the-premises in new
estates so they have won the contract to be the sole provider for 14,000 homes as they're
being built; and they have an HFC network in Ballarat, Geelong and Mildura.

TJA: Like Telstra, are you allowed to keep those HFC networks?
Malone: Yes.
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TJA: I heard that Optus was under pressure to close its network.

Malone: Optus isn't under any pressure. Optus is gagging to be able to take $1000 per
customer for shutting down their HFC. This is the deal of the century!

TJA: I thought Telstra had the deal of the century!

Malone: I mean for Optus. Telstra is getting approximately $11 billion when you add up all
the benefits to them. But if you look at that as cost per customer connected, Optus is coming
in at more than twice the rate!

TJA: It hasn't happened yet!

Malone: No. It has to go before the ACCC which has to rule on whether this is anti-
competitive.

TJA: Are you planning to talk to NBN about the TransACT networks?

Malone: We would love to have that conversation with NBN if and when they're interested,
particularly in Canberra where we have exclusive access to the power poles of 70,000 homes.
Telstra is on the power poles for many of those houses as well.

TJA: How is that exclusive?

Malone: Exclusive fibre. Telstra can keep their copper there and it doesn't breach the
agreement we have with ActewAGL, but no-one else can put fibre on those poles. So, in time,
if NBN wants to get access to those poles to put in fibre, they need to talk to us.

TJA: When do you expect to have this conversation?

Malone: I would think they're going to await the outcome of the ACCC's decision on Optus
because that's going to be a roadmap for what they are allowed to do. For instance, they're
overbuilding our network in Ballarat where we have HFC to all the homes.

TJA: And you are allowed to keep that cable network?

Malone: Of course. By default, NBN will come in, build out fibre-to-the-premises to all these
homes, and then rip out the copper. And then the default position is that we'll be side-by-side
there with NBN in Ballarat on a much lower cost base.

TJA: Competition! What is happening in Gungahlin in the ACT where Telstra installed all
those RIMs triggering a campaign led by Senator Lundy and now roll-out plans from the
NBN. Does TransACT have a presence there?

Malone: We have fixed wireless. TransACT is a network builder. It has spent $280 million
building those assets.

TJA: Impressive. Turning to product differentiation, are you offering triple play as well as
'quad' play, an awkward phrase?

Malone: Yes, we offer quad play, which includes mobile and a mobile phone, so we do SIMs.
This [points to his phone] is an iiNet mobile phone though Optus. You're right, though. I find
the quad play a little bit less natural. I think the reason it doesn't fit so easily is because
broadband telephony and pay TV are both household purchases so each one services the
entire house. A mobile phone is an individual purchase that is picked by the individual within
the household, and I think the driver for it is quite different. For instance, we now know that
about 70 to 80 percent of the decision-makers for broadband these days are women so it has
now become a standard household purchase.

TJA: Like buying a fridge?

Malone: Correct. Whereas ten years ago, when it was regarded as more complex and
technical, the man pulled on his overalls and went out to his shed to research what the right
one was. That has shifted. Now broadband telephony and even pay TV are largely household
purchases. And the handsets drive the mobile phone purchases.
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TJA: I see that iiNet, among other telcos, has purchased a swag of subscription television
broadcast licences from ACMA for what I'm told is about $10,000 each. The ACMA record
shows that Telstra has 480 of these licences and you have 30!

Malone: Yes. We didn't know legally whether we needed to have that licence or not, but we
thought it was safer. My personal opinion is that it shouldn't be necessary, though we do
license content ourselves; customers get access to our freezone which offers the football club
channels.

TJA: Are those from the UK?

Malone: Yes. Each of the football clubs such as Chelsea or Barcelona has their own 24 X 7
channel where they have interviews with players and games and so on. That's direct from the
UK, but locally we've also done the WA Symphony Orchestra, for instance. We wanted to
give customers access to something they couldn't get from other ISPs, so about ten years ago
we started building this up and gradually creating a repository of content. It's all about points
of differentiation.

TJA: So this free content offering began many years before you partnered with FetchTV to
offer pay TV service with its set-top box?

Malone: Yes, funnily enough, we built our own box at that time.

TJA: I see that you have also built BoB which provides broadband and phone access from
another sleek black box

Malone: BoB is a modem! The original BoB box was done with Belkin, which is a global
company. We pulled that in-house when we created iiNet Labs and now design and
manufacture our own equipment.

TJA: And for the pay TV service you now supply a FetchTV box?

Malone: Yes, the FetchTV box is a personal video recorder with a terabyte hard disc space. It
has all the free-to-air stations, and that’s all I can get at home because I'm on a RIM so I can't
get full ADSL2 + which is a bit embarrassing!

TJA: 1 assume that FetchTV has the benefit of huge economies of scale because it also
supplies Ananda Krishnan's Asian TV interests with its box?

Malone: Yes, Fetch is building the interface in Sydney for all the Maxis boxes.

TJA: Turning to Foxtel, what did the ACCC's approval of the Foxtel-Austar merger mean for
iiNet?

Malone: Our concern, and the reason we opposed it, was not about retail competition. At the
end of the day, they only overlap on the Gold Coast. Other than that you have Austar in the
regions and Foxtel in the cities. So adding them all together doesn't actually change the
market dynamic: it's not as if you're reducing competition in Sydney by going from two
players to one player. The real concern we have is the concentration of power in buying
access to and locking up the content.

TJA: I understand that Foxtel has offered undertakings on releasing its exclusive content,
but they may take quite a long time to deliver...

Malone: As you say, they will take a long time, and they’re weak.

TJA: Isn't there a question relating to how Telstra is positioned after this merger? Can I
assess your reaction to this quote from Foxtel’s ACCC Undertaking: 'The ACCC considers
that: (i) Telstra's ownership of 50% of FOXTEL is likely to limit the development of
competition in markets for the supply of fixed broadband and voice services." How do you
respond to that?

Malone: Yes. Telstra will be able to offer a triple play that includes broadband, phone and
Foxtel services. They can do a service over the net at the moment so that you can get a cut-
down version of Foxtel lite on your T-Box. We can't offer that over Telstra's infrastructure
because they charge us for everything that passes over that connection...
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TJA: Do you mean if iiNet buys Telstra’s wholesale DSL service?

Malone: Yes. If I’ve got a customer in the city on my network it might cost, say, $30 to get
one gigabyte of data from the United States to that customer, but to get the data to a customer
on Telstra wholesale can cost up to three times more.

TJA: It seems extraordinary that the ACCC has allowed the Foxtel merger if Telstra's
position is likely to limit fixed broadband and voice markets.

Malone: The ACCC is very aware of this.
TJA: Yet it allowed the merger to go ahead.

Malone: Well, the rules are the wrong tool for the job. The ACCC could push so far on this,
but the only real tool they have at their disposal here is 'time'. By agreeing to these
undertakings now, Foxtel can expedite the transaction and get it done. If Foxtel wanted to get
into a stoush with the ACCC, it will take a lot longer.

TJA: And the ACCC is up against two very powerful companies, Telstra and News Ltd.

Malone: Foxtel’s board operates in the interests of Telstra and we have seen evidence of that.
They don’t necessarily act as Telstra’s pawn at all.

TJA: Moving to a quite different issue, you must be pleased with iiNet’s recent High Court
win against the Motion Picture Association of America on copyright downloads of TV
programs and movies. How many years did this case actually take?

Malone: It started in mid-2008.

TJA: Courtesy of Wikileaks, it was fascinating to read in a 2008 cable filed by the US
Ambassador that the MPAA chose iiNet because it didn't want to tangle with Telstra with its
'...demonstrated willingness to fight hard and dirty, in court and out'.

Malone: It’s odd because, traditionally, the rights holders have tackled Telstra as their first
target. APRA, (Australian Performing Right Association) which represents all the global
distributors, has had several cases against Telstra over the last few years. And in the 1990s it
sued OzEmail, the number one ISP at the time, which led to the creation of the Internet
Industry Association. So this is where the Wikileaks cable was a surprise. In some respects
going after Telstra is better because if we had lost the case, or settled it, worse, it's not binding
on Telstra , of course. So iiNet now enters these undertakings and Telstra goes, ‘You know
what? Come sue us if you want to because we will win this one.” Usually, going after Telstra
is a better outcome for them.

TJA: According to the cable, the MPAA considered that '...iiNet users had a particularly high
copyright download violation rate' and that '... management had been consistently unhelpful
on copyright infringements.'

Malone: That was the real question. iiNet, like Internode, was the first to roll out ADSL2+
across Australia, so if you wanted to get a high-speed connection, iiNet was your most likely
target. The four ISPs they investigated and started pursuing were: Optus, iiNet, Internode and
Exetel.

TJA: The MPAA outsourced the task of investigating and running its case to the Australian
Federation Against Copyright Theft (AFACT) and it has always seemed to me that the term
'theft' is not really accurate given that the digital copy is still there after the download!

Malone: I saw an excellent article yesterday saying that in the minds of consumers they see
copyright breaches as being more like trespassing than theft. So they see it as going onto their
neighbour's lawn to get their ball back rather than stealing a video off-the-shelf. That
resonates a bit with me.

TJA: I think at some stage you said that it wasn't so much about requiring customers to pay
for a TV program or movie as the fact that they wanted it now and couldn’t get it!
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Malone: Yes, you can't get it. It's a fundamental market breakdown. I'm an absolutely mad
keen fan of Game of Thrones and the episode screened in the US is out there now live on
BitTorrent to download free. It's not available to purchase anywhere. A lot of my friends are
going to be watching it tonight and they, no doubt, will be talking about it at work tomorrow.
And I can't get it! That's a market breakdown: I think customers would be willing to pay for
this.

TJA: Do you see 'this market breakdown' as a matter of the US movie and TV studios re-
thinking their business case for intellectual property because they appear to fail to take
account of the global nature of the market and rely heavily on a sequence of release
'windows'?

Malone: Their view, probably correctly, is that they can maximise the revenue from the
product by doing it in 'windows', so they get some revenue from movies, some from video
and so on. If they offer it digitally to everyone at the same time on Day One, they'll end up
with less revenue. You might say, ‘So what?’ But then they say that something else has to
give, ‘Does that mean we make less movies or do we reduce the quality of the movies?’

TJA: So the difference between your world view and that of the MPAA is not going to
disappear in the near future!

Malone: [ think they start with a world view that every person on this planet is a thief who
wants to steal their work if they can. I don't adhere to that view. If they make these TV shows
and movies available, most people will pay for it because you want to have convenient,
affordable, ready access to it, and you know it’s going to be high quality. And you know
what? You also want to know whether you’re doing the right thing. Now there will still be
some laggards out there who say, ‘Well, I don’t care about paying for it. ’'m just going to get
it from BitTorrent anyway.” But I think there is a moral issue involved in criticising people
for using BitTorrent when they have no other choice to get access to the content.

TJA: Finally, what impact has such a high profile and lengthy court battle had on iiNet?

Malone: One of the headlines that I saw was, 'Big guys line up to kick the little guy'. Winning
this case has been very on-brand for iiNet because in the marketplace we try to position
ourselves as the challenger that's going to go up against the big guys to give you a better
result. So I see the case as being very on-brand in that respect. Now it would not have been
quite so on-brand if we had lost, but the end result was something we firmly believed in.

TJA: What about the personal impact? Did you consider becoming a lawyer at any stage?

Malone: Oh, way back, for my sins, I studied law at university but I pulled out and ended up
finishing a Science degree instead. I did first and second year law units, so it's actually always
been a bit of a personal interest area, weirdly enough, particularly intellectual property!

TJA: Thanks a lot for your time.
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REGULATION

O UNIVERSAL TELECOMMUNICATIONS SERVICES

A BRIEF HISTORY AND ANALYSIS OF THE ISSUES SURROUNDING THE
NEW AUSTRALIAN LEGISLATION ON THE UNIVERSAL SERVICE

Stuart Corner
iTWire Pty Ltd

Australia’s largest telco, the former Government-owned and former monopoly Telstra, is
required to fulfil the Universal Service Obligation. This entails: ensuring that all Australians
have access to a basic telephone service at standardised and in some cases subsidised prices;
providing payphones throughout Australia: answering calls to the 000 and 112 emergency
services numbers and ensuring that these are passed on to the appropriate emergency services.
Other telcos contribute to Telstra's costs in proportion to their ‘eligible revenues’.

The legislative system governing the USO is being changed because of radical changes in the
Australian telecommunications network that make the current scheme no longer appropriate.
The Australian Labor Government has committed to building a National Broadband Network
(NBN) that will connect 93 percent of premises with fibre to the premises (FTTP). The legacy
copper pair access network owned by Telstra will be progressively shut down in FTTP areas
and services provided over that network by Telstra and others will transition to the NBN. This
paper examines the history of universal service in Australia, the new USO regime developed
for the NBN era, Telstra’s role in it and the criticisms the Government’s chosen approach has
attracted, with a particular focus on the standard telephone service.

INTRODUCTION

The Australian Government has created a new body, the Telecommunications Universal
Services Management Authority (TUSMA) to ensure the provision of subsidised telephone
services to remote Australians and the provision of other socially necessary services such as
payphones, a transcription service for the hearing impaired and the ‘triple zero’ emergency
call service. These services are known collectively as the Universal Service Obligation
(USO).

The former monopoly telco, Telstra, is presently required as a condition of its carrier licence
to provide the USO, except for the transcription service, known as the National Relay Service
(NRS), which is contracted out by the Government. The costs incurred by Telstra and the cost
of providing the NRS are met by levies on all licensed telecommunications carriers and on
service providers in proportion to their share of ‘eligible revenue’. (A carrier licence is
required only if a service provider owns transmission infrastructure over which public
communications systems are delivered).

Changes to the way these services are delivered, managed and paid for are being made
because the government-owned National Broadband Network (NBN) will change the role of
Telstra from being the owner of the primary terrestrial customer access network of copper
wire pairs to being one of many providers on the wholesale-only NBN.

However many industry participants believe that the new regime has been developed and put
in place with minimal consultation and that an opportunity has been missed for a more radical
reform of the universal service regime that could have incorporated the potential of the new
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NBN, recent technology developments, the popularity and reliance on mobile
communications and the experience gained from the 20 year history of the current universal
service regime.

This article will briefly review the history of the universal service regime and examine the
issues around the new regime for the NBN era, with a particular focus on provision of the
standard telephone service (STS).

HISTORY OF THE USO IN AUSTRALIA

The concept of a “universal’ telephone service in Australia — the idea that the service should
be available to people living in the most isolated locations at the same rate as their city-
dwelling cousins — is as old as the nation itself.

When the Postmaster General’s Department (PMG) was created in 1901 in the wake of
Australia’s transition from separate British colonies to a federation of member states, the
PMG’s commissioners “recognised that the country’s communication system should be
treated as a complete financial proposition in which those parts of the service that made a
profit should sustain and cross-fertilise those that did not” (Moyal 1984, 101).

Under the PMG’s monopoly such a system created relatively few problems: there was no
danger of competitors ‘cherry-picking’ low cost areas by undercutting rates that were inflated
to subsidise high-cost services in other areas. Nevertheless questions were asked about the
costs of the subsidy (Moyal 1984, 223), which were never disclosed, and about just how far
the subsidy should extend. For example, whether the full cost of connecting a very distant
customer to the nearest telephone exchange should be met by the subsidy (Moyal 1984, 202).

When the PMG’s department was split into the Australian Post Office and The Australian
Telecommunications Commission (Telecom Australia) in 1975 Telecom inherited the
responsibility for universal service provision — then known as the Community Service
Obligation — and in its 1979-80 report made its first public declaration as to the cost: it
claimed $200m for the year (Moyal 1984, 375).

With Telecom enjoying a monopoly of all domestic telecommunications services this figure
was really only of academic interest. However when in 1988 the Government moved to
introduce limited competition to Telecom it was deemed necessary to define precisely what
services should be subsidised and the cost of doing so (Evans 1988, 42).

That regime was created by the Telecommunications Act 1989 and associated legislation, but
was short-lived. In 1989-90 the government moved to create full competition to Telecom by
selling a second fixed and mobile telecommunications carrier licence and a third mobile
carrier licence.

Optus Communications obtained the second fixed and mobile licences in late 1991 and
launched services in early 1992. The third mobile licence went to UK-based Vodafone Group.
Telecom was merged with the government-owned international carrier, the Overseas
Telecommunications Corporation (OTC) and renamed Telstra.

The Government then instituted a regime under which the cost incurred by Telstra in meeting
the USO was assessed, and met by a levy on Telstra, Optus and Vodafone in proportion to
their share of traffic.

This USO regime persisted until the Telecommunications Act 1997 that ended the era of
limited carrier competition and enabled any organisation to apply for a carrier licence, roll out
infrastructure and compete for customers. The 1997 legislation introduced some changes to
the USO regime:

* It defined precisely the standard telephone service that had to be provided by a USO
carrier, specifying that it must include voice-equivalent services for people with
disabilities unable to use voice telephony;
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* It made the Minister holding the communications portfolio responsible for selecting
USO carriers by either geography or service type (eg payphones, services for the
disabled).

Further changes were introduced with two additional pieces of legislation in 1999 and 2000.
TWO DECADES OF CONTROVERSY

Throughout its 20 year history the USO regime has been dogged by conflict and controversy:
over the cost; over what exactly should be provided; and who should provide it. The regime
was described recently by one intimately involved as “a quagmire of confused policy for 20
years.” (Senate Enquiry 2012, 201).

In June 2007 the Minister for Communications in the Liberal/National Party Coalition
Government, Senator Helen Coonan, announced a comprehensive review of the USO regime
(Coonan 2007), but shortly after the period for submissions had closed on 1 November 2007,
the Coalition lost power to the Australian Labor Party in a Federal Election.

The incoming Labor Government’s first initiative on the USO front came in November 2008
when the Minister for Broadband, Communications and the Digital Economy, Senator
Stephen Conroy, announced the USO subsidy for 2008-9, setting a figure of $145m similar to
the previous year.

In making that announcement he said also:

“In deciding on future USO arrangements, it will be important that we take into
account other developments. This includes the National Broadband Network,
recommendations of the Glasson Regional Telecommunications Review and
submissions to the [former Coalition Government’s] USO review.” (Conroy 2008).

Thus began a process leading to the creation of the Telecommunications Universal Service
Management Authority (TUSMA), which is due to commence operation on 1 July 2012, and a
new regime for managing the delivery of the USO.

AUSTRALIA’S NATIONAL BROADBAND NETWORK

Under the NBN plan, 93 percent of Australian premises will be served by a passive optical
network delivering downstream bandwidth of 100 Mbps, initially. Four percent of the
remainder will be served by a TD-LTE fixed wireless network delivering 12 Mbps
downstream, and the remaining three percent by satellite, also delivering services at 12 Mbps
downstream. $600m is being spent on two geostationary satellites for this purpose and ten
earth stations will be built around Australia.

The NBN is being built, owned and operated by NBN Co — a company wholly owned by the
Federal Government and created for this purpose. The NBN will be a wholesale-only Layer 2
network and capacity on it will be sold to wholesaling intermediaries and retail service
providers who will provide services to end user customers.

Telstra will become one of many retail and wholesale providers of NBN services over all
three NBN networks: FTTP, fixed wireless and satellite. In the FTTP area Telstra’s copper
network will be decommissioned but it will be retained in the wireless and satellite areas for
the provision of the basic USO funded telephony service.

In addition to being an NBN service provider and agreeing to decommission its copper
network in favour of the NBN, Telstra will have a key role in the NBN: the ducts that carry its
copper network to customers will be made available for NBN fibre and its exchange facilities
will be made available for NBN infrastructure. Telstra roles in the transition to the NBN and
beyond are spelt out in multiple agreements between Telstra and the Government and
between Telstra and NBN Co.
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In the FTTP areas the customer premises equipment — the optical network termination (ONT)
— will have four Ethernet ports enabling the customer to connect to up to four retail service
providers and two analogue telephone ports that will provide a service equivalent to the
current standard telephone service.

Customers will be able to take VoIP services from many service providers or to retain their
PSTN service via these ports. However the traffic will be packetised and carried over the fibre
because the copper will be decommissioned. In the event that a customer does not want any
service other than basic telephony the provision of this service will be part of the universal
service obligation.

AUSTRALIA’S NEW UNIVERSAL SERVICE REGIME

The new USO regime is enshrined in three Acts of Parliament:

* The Telecommunications Universal Service Management Agency Act 2011. This
establishes the Telecommunications Universal Service Management Agency
(TUSMA) as the statutory agency that will have the responsibility for the
implementation and administration of service agreements or grants that deliver
universal service and other public policy telecommunications outcomes.

This Act also sets out TUSMA’s corporate governance structure and reporting and
accountability requirements and provides for the minister holding the communications
portfolio, subject to the scrutiny of Parliament, to set the standards, rules and minimum
benchmarks for TUSMA’s contracts and grants, and sets out arrangements for consolidating
the two current Universal Service Obligation (USO) and National Relay Service (NRS)
industry levy regimes into a single regime.

* The Telecommunications Legislation Amendment (Universal Service Reform) Act
2011. Its main purpose is to make amendments to telecommunications and related
legislation (including the Telecommunications Act 1997, the Telecommunications
(Consumer Protection and Service Standards) Act 1999, and the Australian
Communications and Media Authority Act 2005) needed as a result of the new USO
regime.

*  The Telecommunications (Industry Levy) Act 2011. It imposes the industry levy that
will replace the existing USO levy and NRS levy.

TELSTRA -TUSMA AGREEMENT KEY TO USO

There is also another key document. It is not public and there is no expectation that it will be
made public. Telstra’s role in meeting the universal service obligation and in performing
certain other public interest services is set out in an agreement between Telstra and TUSMA.

It is one of four agreements signed between Telstra and the government relating to the
transition to the NBN and Telstra’s role going forward. There are a further four agreements
between Telstra and NBN Co. None of these agreements have been made public, and the
Government has given no indication that this will change.

The thrust of the new legislation and the Telstra-TUSMA agreement is to progressively shift
the legislated responsibility for provision of the USO from Telstra to TUSMA as the NBN
rolls out, but to have Telstra continue to provide the USO (except for the NRS) under contract
to TUSMA.

THE STANDARD TELEPHONE SERVICE UNDER THE NEW USO REGIME

To develop the new regime the Government held two rounds of public consultation. In
October 2010 it issued a discussion paper ‘Implementation of Universal Service Policy for the
transition to the National Broadband Network environment’ (DBCDE 2010). This was
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followed by another, in June 2011 (DBCDE 2011): ‘Universal Service Obligation Legislative
Reform for the Transition to the National Broadband Network’. Submissions were received
from industry participants to both enquiries.

After the three USO-related bills had passed the lower house of the Federal Parliament and
reached the Senate they were referred to a Senate committee of enquiry. It received further
submissions and held public hearings. However it recommended passage of the bills with only
a few relatively minor amendments (Senate Enquiry Report 2012, 28).

Submissions to these three processes — particularly those from the Australian
Communications Consumers Action Network (ACCAN) — raised many concerns about the
new USO regime. In its submission to the Senate Enquiry ACCAN said: “We continue to be
frustrated that a broader conversation about the nature of universal service has been delayed
until 2018 and that matters of public interest, such as the outdated definition of the Standard
Telephone Service, have not been addressed in the policy processes that led to the
development of these Bills.” (ACCAN 2011, 4).

If the inputs of ACCAN and others were largely ignored and an opportunity missed for a
genuine and ‘back-to-basics’ review of the USO, it’s likely that USO reform was subsumed to
the Government’s overarching goal of stitching up a deal with Telstra to ensure Telstra’s
participation in the NBN. Certainly, without such a deal the $36 billion project would have
been far more difficult, costly and uncertain. As regards the standard telephone service, there
were two major concerns: that the new regime perpetuated the use of old technology with no
immediate prospect of review and that there would be no opportunity for many years for any
organisation other than Telstra to provide the service.

The legislation specifically gave TUSMA the option to look to other providers to fulfil the
USO contracts, but the Telstra-TUSMA agreement ensured that Telstra would remain the sole
provider for the next 20 years.

The Universal Service Reform Act specifically acknowledges the importance of opening the
USO to competition in the NBN era, and the possibility of providing the service over the
NBN rather than legacy copper.

“In an environment where all retail service providers are able, via the NBN, to offer
high quality voice and high speed broadband services nationally, it is appropriate
that the model for delivering universal service and other public policy
telecommunications outcomes be reformed to facilitate the competitive supply of
universal service and other public policy telecommunications outcomes. A regime
that enables competitive supply arrangements will be of benefit to consumers and
industry as it promotes more innovative, effective and efficient service delivery
arrangements.” (Universal Reform Bill Explanatory Memorandum 2011, 3).

However the summary of the agreement between Telstra and TUSMA that Telstra has
released makes clear that this contracting will be with Telstra alone:

“From 1 July 2012, for a term of 20 years, Telstra will have a contractual obligation
to supply the STS nationwide, as necessary, to fulfil the STS USO such that: in areas
where the regulatory obligation has transferred to TUSMA, Telstra has a contractual
obligation to fulfil the USO for TUSMA; and in areas where Telstra is the primary
universal service provider, Telstra has a contractual commitment to comply with its
regulatory obligation.” (Telstra — Definitive Agreements 2011, 18).

Furthermore the new regime has also been developed without canvassing any alternative to
using the current technology — largely Telstra copper — to deliver the standard telephone
service. The Telstra-TUSMA agreement does make provision for a review, but only 10 years
down the track:

“There is a mandatory 10 year review to be undertaken by an independent expert of
the technologies and systems used by Telstra to provide the USO STS and payphones
services, with a view to determining if the use of alternative technologies or systems
(including by an alternative provider of the USO) would result in cost savings to
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Telstra (therefore reducing the amount that TUSMA pays to Telstra).” (Telstra —
Definitive Agreements 2011, 20).

The outcomes of this review process are binding.

This approach eschews the use of NBN infrastructure and the NBN pricing policy that
delivers wholesale Layer 2 connectivity to all premises at averaged prices — which, if were to
be used, should greatly reduce the cost of delivering a telephone service.

As Optus argued in its submission to the Senate enquiry:

“As a brand new, world-class network, the NBN will be employing the latest in
wireless and satellite technology. There is no doubt that such technologies will be
appropriate and reliable for universal service provision and will render any
remaining copper connection obsolete.” (Optus 2011, 6)

Furthermore as more customers choose to use these new technologies rather than relying on
the PSTN-delivered STS the cost per subscriber of serving the remainder will increase - think
maintaining a remote telephone exchange for just one customer!

Only in the areas served by satellite are there likely to be real problems. Geostationary
satellites brings with them latency which could be significant if one remote customer wanted
to call another remote customer — a very likely scenario. Such a call would require two
satellite hops.

However it is hard to make a convincing argument against supporting a USO telephone
service with the NBN fixed wireless network that will serve over half the seven percent of
premises beyond the reach of NBN’s FTTP network. As Optus pointed out in its submission,
Telstra already uses wireless — a fixed terminal operating on its cellular network — to deliver
the STS to some remote customers.

Macquarie Telecom’s submission to the Senate Committee was particularly scathing:

“Nowhere in the Policy, the Agreement and the Reform Bills are [to be found] the
services that have emerged in the past 20 years which now comprise basic
mainstream public communication services, ie mobile services and access to the
Internet...Macquarie submits that it is not appropriate...to anchor future universal
service arrangements to services which are no longer sought by consumers now let
alone in 20 years’ time...There is a very real prospect that the Policy, the Agreement
and the Reform Bills will require the Government to pay Telstra 3290 million for
each of the next 20 years to ensure that services which no-one wants remain
available.” (Macquarie Telecom 2011, 4).

CONCLUSION - THE USO REVIEW WE SHOULD HAVE HAD

When he announced plans to develop a USO regime for the transition to the NBN and
beyond, Minister Conroy said it would also take into account “...the recommendations of the
Glasson Regional Telecommunications Review and submissions to the [former Coalition
Government’s] USO review.”

The 47 submissions to that review were not made public, but the issues paper (USO Review
Issues Paper 2007) raised precisely the questions — 47 in total — that any wide-ranging review
of the USO regime should have considered. Those that are particularly germane to the issues
discussed in this article were:

“What types of network technologies are suitable for the delivery of basic phone
services? For example, could universal service be delivered by mobile networks or
over a broadband data network using VolP?”

“In what ways does the existing regulatory framework constrain technologically
feasible options for the delivery of basic phone services?”
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“Should the USO continue to operate as an obligation on service providers to serve
all customers, or should it be recast as a consumer right or guarantee (in tandem
with commercial service delivery)?”

“Is it still appropriate to have a single provider solely responsible for providing all
Australians with a safety net voice service?”

“What would make competitive delivery of the universal service regime attractive to
service providers?”

None of these questions were addressed in the development of the Labor Government’s new
USO regime.

The executive summary of the Glasson Committee’s report (Glasson Report 2008), neatly
summed up all the things that could have been looked at in developing the new USO regime,
but were not. It concluded:

“With the significant changes likely to occur from the Australian Government’s
proposed National Broadband Network (NBN) there is now an opportunity to
revolutionise the availability and quality of telecommunications services in this
country, including all of regional Australia. Our proposals are based on the belief
that competitive markets are best able to deliver telecommunications services.
Government interventions should be limited to where this is necessary to ensure
service availability.”

The report also recommended that the Federal Government involve all other levels of
government — state/territory and local — to help achieve many of its recommendations.

Yet the outcome of the Government’s review is to create another body and another layer of
bureaucracy in the form of TUSMA, to lock in for the next ten years the analogue telephone
service over copper wire to deliver the standard telephone service to most USO recipients,
and to lock in for 20 years the organisation that, in one form or another, has provided this
universal service for over a century as the sole USO provider.

In the Government’s defence it has to be said that the USO arrangements are only part of a
much bigger picture: Telstra’s role in the transition to the NBN and beyond.

The NBN was conceived without a role for Telstra, in part out of the Government’s
frustration at its inability to persuade Telstra to upgrade its copper network to a fibre to the
node network and provide access to other players on acceptable terms. Yet it was clear from
the outset that the NBN would hardly be viable if it could not rely on Telstra infrastructure
and on the NBN being used by Telstra to serve Telstra’s customers.

On 23 June 2011 Telstra signed the Definitive Agreements with NBN Co and with the
Government for its role in the transition to the NBN and beyond. The agreements followed
two years of intensive negotiations and would, Telstra said, deliver it a net present value of
$11 billion over their 30-year life.

Announcing this milestone, Telstra CEO David Thodey said:

“The Government will achieve its desired industry structure and the arrangements
for the USO and associated social obligations will be reformed to ensure that funding
for these public interest services is secured...The Definitive Agreements are subject
to a number of conditions being satisfied, including ...arrangements being in place for
the appropriate reform of the USO.”

That is ‘appropriate’ from Telstra’s perspective. In other words wider reform of the USO
regime was sacrificed for the ‘greater good’ of the overall agreements with Telstra to ensure
the success of the NBN.

As Coalition senators put it in their dissenting comments to the Senate Committee’s report on
the USO legislation:

UNIVERSAL TELECOMMUNICATIONS SERVICES: A BRIEF HISTORY AND ANALYSIS OF THE ISSUES SURROUNDING THE NEW 227
AUSTRALIAN LEGISLATION ON THE UNIVERSAL SERVICE




“Telstra will receive $2.7 billion over 10 years for delivering the USO for standard
telephone services and payphones, significantly more than it would have received in
the pre-NBN environment. This windfall assisted in obtaining Telstra’s agreement to
the broader NBN deal. It was clearly not in the Government’s interests to permit
third party scrutiny or invite industry input as the USO agreement was negotiated
and settled.”

And windfall it is almost certain to be. However the figure was calculated, there is little doubt
that the necessity for being connected to the Internet will increase. Anyone taking data
services over the NBN will be presented with VoIP offerings by multiple providers. These
will almost certainly offer more functionality, and at less cost, than the standard telephone
service provided under the USO. Thus it is inevitable that demand for the STS will decline
and along with it the cost to Telstra of delivering the USO.
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programs, in place or planned, to provide direct optical fibre connection to the user's
premises.

As is well known, the current Australian Government plans a variation on this pattern. A
government owned company, NBN Co Limited, has been assigned responsibility for the
provision of the CAN in the fixed network? This company will have responsibility for
providing an optical fibre CAN for 93% of users, and radio-based access (fixed wireless and
satellite) for the other 7% of users (covering the much greater geographic area of Australia).

This has been described as the National Broadband Network, but the infrastructure to be
provided by the NBN Co will not be a true network, but rather a set of 121 separate 'island'
access networks (Gerrand 2011).
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Figure 1

As Figure 1 shows, they will provide a wholesale bitstream service to Retail Service
Providers, who will deal directly with users and provide the other facilities necessary to
support the services they offer. The NBN Co will only provide a connection between the end-
user premises and one of 121 Points of Interconnect being provided by NBN Co. The Retail
Service Provider will have to provide or rent backhaul transmission from the Points of
Interconnect to its own service control facilities.

Figure 2

As Figure 2 shows, NBN Co's decision to restrict their facilities to Layer 2 functionality (and
below) means that both [P Network Connectivity and end-user applications and services will
be the responsibility of the Retail Service Provider. This has considerable implications for the
provision of Universal Service.
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Recent AustraLiaN NBN LEaisLATION

As outlined in the accompanying article by Stuart Corner (Corner 2012), the legislation
passed by the Australian Parliament in March 2012 was very much intended to continue
current arrangements for Universal Service during the transition between the current fixed
CAN environment (largely based on Telstra copper) and the future environment (with NBN
Co's optical fibre and radio links to the premises). The legislation provides for the
establishment of a new agency, the Telecommunications Universal Service Management
Agency (TUSMA), which from 1 July 2012 will be responsible for entering into, and
managing contracts or grants that will replace current regulations applying to Telstra.

The legislation takes a very limited, last century view of what should be provided as a
Universal Service. Quoting from the Department’s website (DBCDE 2012), the TUSMA will
have responsibility to ensure that:

* all Australians have reasonable access to a standard telephone service (the USO for
voice telephony services)

*  payphones are reasonably accessible to all Australians (the USO for payphones)

* the ongoing delivery of the Emergency Call Service by Telstra (calls to Triple Zero
‘000" and '112’)

*  the ongoing delivery of the National Relay Service, and

* appropriate safety net arrangements are in place to support the continuity of supply
of carriage services during the transition to the NBN.

This says very little about the implications of the 'super fast' broadband that the NBN is
intended to support (Conroy 2009).

WHAT WILL BE THE BASIS OF A 215" CENTURY SERVICE?

A LAYERED APPROACH

As outlined above, the future network architecture will be based on the layered approach now
familiar from data networks, in particular the Internet. The following section uses this
approach to consider what might be included in a future Universal Service.

LAYER 2 (anp LAYER 1)

NBN Co will provide Layer 2 connections from an end-user's premises to a Point of
Interconnection nominated for that user. The original version of the NBN Co Business Plan
provided for a limited number (fourteen) of Points of Interconnection (POI) in the major
capital cities. In response to the requirements of the competition regulator, the ACCC, this
was changed to 121 POIs at locations where there are two or more providers of backhaul.

Providers of higher layer services (generally Retail Service Providers) will have to use their
own networks (or those of other wholesale service providers) to link the NBN Co POI with
their service facilities.

Users served by Optical Fibre.

For these users (estimated as being at 93% of premises) the NBN Co will initially offer two
traffic classes — TC-1 for Voice (perhaps using the telephone adapter included in the NBN
network termination device) and TC-4 for Best Effort Data.

Users served by the Initial terrestrial Wireless Access Service

For these users (those at 4% of premises) similar traffic classes will be offered, but no integral
telephone adapter will be provided.
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Users served by satellite.

It is likely that users (at the remaining 3% of premises) served by satellite will be offered
similar traffic classes, but the inherent time delay in geosynchronous satellite operation will
result in much higher latency and telephony echo.

IP Network CoNNECTIVITY

The IP Layer (generally Layer 3) is needed for any transport network, and provides support
for applications and services. All end-points are identified by a unique IP address (32 bits for
IP v4 and 128 bits for IP v6), with the Internet Protocol supporting delivery of packets to a
nominated destination address. This protocol provides for 'best endeavours' delivery, but does
not guarantee delivery or proper sequencing of packets, or eliminate the possibility of
duplicate delivery.

Internet Service Providers (ISPs) currently offer such network connectivity, generally also on
a 'best endeavours' basis. They will be able to use the NBN Co's Layer 2 links from end-user
premises to the relevant Point of Interconnection, but they then must provide a back-haul
connection from the POI to their own facilities that are linked to the global Internet. User
equipment is needed for assembling and dis-assembling packets that pass across the Internet
to the selected address.

In the current Internet, successful delivery of packets is generally assured by an upper layer
transport protocol such as the Transmission Control Protocol (TCP). For some services that
involve two-way, interactive communication, this approach cannot be used. For such services,
some form of Quality of Service mechanism is needed to ensure correct delivery. Telephony
is probably the best example of such a service. A 'carrier grade' telephony connection requires
a high level of support at Level 2 (NBN Co's TC-1) with equivalent support at the IP layer.
(Current Voice over IP services often have problems at peak traffic times.)

In the future network, all users will require the combination of NBN Co's wholesale, Layer 2
access plus at least one Retail Service Provider providing IP network connectivity and able to
support a full range of services, including telephony. Such an 'IP Interconnection Service'
should be the minimum Universal (or Standard) Telecommunications Service.

TeLEPHONY

Much of the current Australian regulatory regime for Universal Service is based on the
Standard Telephone Service or STS, a basic voice telephone service that enables a user to
call any other user of the service, regardless of the public network to which the called user
connects. Two-way voice (telephony) can be carried over IP. The data speed required is easily
within the capacity of the NBN, but as described above, both the underlying Layer 2 and the
IP layers need appropriate quality of service defined to ensure packets are delivered correctly.

The recently passed legislation, with its focus on the Standard Telephone Service, endorses
the view that telephony remains a socially important service. The Telstra-NBN Co agreement
(Minister for DBCDE 2012) makes the future network a transition from the current Telstra
copper CAN to the NBN Co optical fibre CAN. It means that, in future, users with optical
fibre access will have to use NBN facilities if they want a fixed telephone service, or rely on
mobile telephone service where available.

As described in a previous article (Darling 2010) it is likely that users will have their current
household telephone wiring moved from Telstra's copper pair NTU to the Analogue
Telephone Adaptor on the NBN Co's Optical NTU (ONTU). Telephony becomes an
application delivered over an IP network. A telephony service provider with a 'softswitch'
situated beyond the POI would be able to provide this service. It would also be possible for an
Internet Retail Service Provider to offer telephony from other customer equipment that it
provides beyond the network termination unit. Telephony provided in this way would have to
interwork and interconnect with the existing telephone network.
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There is substantial current regulation of the Standard Telephone Service, as well as specific
licence conditions on carriers, in particular Telstra. The requirement for this regulation, and
the transition from the current arrangements to the future environment needs considerable
work.

Numbering and Addressing

This is one of the main areas that need both policy and technical work to manage the
transition from the current to the future network.

The current telephony system uses a national numbering system administered by the technical
regulator, the Australian Communications and Media Authority (ACMA), consistent with the
international system specified by the ITU. The Telecommunications Numbering Plan (ACMA
2012) is service based, with unique numbering ranges for each service.

The Internet uses a different approach. Connection points on the network are allocated an IP
address (either dynamically or statically). These addresses are allocated on a (supranational)
regional basis rather than a national basis, with each IP address coming from a pool allocated
to the chosen Internet Service Provider (or directly to large organisations). For most
applications, this IP address is not accessed directly by an end-user but obtained by accessing
the Domain Name System with a unique URL (Universal Resource Locater) that is then
translated into an [P address.

Telephony services on the NBN will probably have both an IP address and a telephone
number, and may also be accessed by a URL.

The issues to be resolved include: -

* The continuing need for many of the current telephony numbering requirements, in
particular for local and long-distance service distinctions and untimed local calls;

* Changes to the Australian telephony numbering scheme to reflect the NBN
requirements, and the fact that the NBN is likely to accelerate the trend to new
services (such as “near telephony” or Internet telephony/VolP).

*  The relationship between IP and telephony numbering and addressing; and

* The approach to be used with current systems and facilities that use telephone
numbers rather than IP addresses (for example, emergency services, legal interception
and the IPND).

Services that use the existing copper telephony network.

There are at present a number of services that make use of some of the features of the existing
copper telephone access network: for example alarm services that require DC connectivity.
The need to update these services has been recognised in the new legislation, where the
TUSMA is required to ensure “appropriate safety net arrangements are in place to support
the continuity of supply of carriage services during the transition to the NBN.” (DBCDE
2012)

Other services use voice frequency carriage of data. If a Standard Telephone Service is
supplied as part of the USO, the service provider must offer customer equipment. The
requirement to offer a standard telephone service equivalent for people with a disability is
explicitly included, and a TTY service® has been developed to meet this obligation. TTY
equipment may work with some forms of voice coding, but will definitely not work with
others. Should the specification of any USO telephony service with the NBN support current
TTY equipment, or make use of better technology?

“NEAR TeLEPHONY” SERVICES

There are a number of services built on the current telephone networks (both fixed and
mobile) that need to be considered.
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Voice over IP

Voice over IP (VOIP) services are becoming popular. Some services are provided over
quality of service enabled IP facilities meet full telephony standards, particularly when
relatively simple coding is used. Other services are provided over 'best endeavours' IP
facilities, and may use low bit-rate encoding — at times the quality will be well below that
expected for telephony.

Many of these VOIP services are marketed as telephone services, with numbering allocated
from the telephony numbering plan.

Text Services

The GSM standards provided for a low bit-rate text channel in addition to a voice connection.
This SMS (short message service) is now used almost as much as voice, and has been carried
forward to later mobile standards (3G, 4G/LTE). As well, fixed networks have been extended
to carry equivalent low rate text. The current text services are 'store and forward' rather than
fully interactive, and generally use the telephony numbering plan.

TTY Services

As described above, the network of TTY devices provide text communication for people not
able to use the voice telephony service, using the telephone network for connection.

TeLEPHONY + SERVICES

The greater capacity of modern ICT technologies has made it possible to add additional
services to traditional telephony — for example, by adding video on 3G mobile calls.

Some hybrids are Internet applications, using the Internet numbering and addressing scheme.
Others may use the underlying telephony numbering scheme, for example mobile services
such as: -

* Telephony + text;
* Telephony + still image; and

* Telephony + video

OTHER SERVICES AND APPLICATIONS

In general, if the IP network connectivity gives adequate support, the full range of Internet
applications will be able to be accessed over the NBN Co customer access and the Retail
(Internet) Service Provider facilities.

PROVISION, OPERATIONS AND MAINTENANCE

A major requirement of any Universal Service will be the ability to provide the service on
demand, and then to find and correct any fault. This will be difficult at any location within the
country, with responsibility split between the NBN Co and the Retail Service Provider(s), and
especially so in rural and remote areas where users may depend on the USO.*

CONCLUSION

The suite of universal service reform legislation recently passed by the Australian Parliament®
is designed to support the transition from the current copper and telephony based network
(mostly provided by Telstra) to the future optical fibre and wireless based network (using
NBN Co facilities in the CAN, together with Retail Service Provider facilities). The
legislation does not address the need for 'universal service' in the future network.

There should be an end-to-end transport facility available to all users, able to support a full
range of services and applications. The NBN Co will not provide this, as they have restricted
their obligation to providing Layer 2 services between the edge of a users premises and the
POI. There is at present no certainty that one or more Retail Service Providers will be
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available to offer this service in areas that are not commercially viable, and this consideration
could form the basis for a future Universal Service. This raises the question as to whether the
future USO should be restricted to an underlying requirement for a Layer 3 service, based on
the Internet Protocols.

If there needs to be a more detailed Universal Service definition, higher-layer
communications applications (or services) in the NBN environment could be divided into two
distinct categories:

* Communications services of social importance as an extension of the current USO
concept. This category should encompass communications services which meet a
defined, minimum standard and which are available on an ubiquitous, or near-
ubiquitous, basis; and

*  All other communications services and applications.

Telephony would (at present) fall into the first category, as would a suitable communication
service for those users unable to make use of a telephony service.

Determining THE FuTure Stanparp TeLEcoMMUNICATIONS SERvicE (STS)

It seems almost certain that there will be a continuing community need for a universal service
(or services) to support basic social communication requirements. This provides a policy
challenge — not just about whether an STS (or more ambitious IP-based service) ought to be
mandated, but rather how this should be done. I believe the underlying policy need for an
STS will not change, but many policy details need to be negotiated. Policy issues requiring
resolution include:

*  The longer term need for a telephony USO;

*  Whether the current Standard Telephone Service ought to be expanded to include
other services or purposes; and

*  Whether the list of regulatory requirements that are currently attached to the STS
ought to be contracted (or expanded).

Much of this policy work will require technical work to define the service(s) adequately.
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ENDNOTES

1. Telecommunications Universal Service Management Agency Act 2012,
Telecommunications Legislation Amendment (Universal Service Reform) Act 2012,
Telecommunications (Industry Levy) Act 2012.

2. In the case of new 'Greenfields' developments, the NBN Co NBN Co Limited is
responsible as provider of last resort for the installation of fibre in developments of
100 or more premises approved after 1 January 2011; developments that have fibre
that is ready for service and capable of connection; and new developments within
areas where NBN Co has announced it will roll out fibre within the coming 12
months. See
http://www.dbcde.gov.au/broadband/national broadband network/fibre_in new_dev

elopments

3. The TTY service has developed from the initial modification of 'Teletypewriters' to
enable hearing impaired users to communicate over the telephone network. Many
commercial and Government organisations now offer service with compatible
equipment on dedicated numbers for such users, and a special emergency code '106'
is available. (The National Relay Service provides translation between TTY, Internet
and Voice.)

4, This may explain the agreement between Telstra and the Government to use existing
copper technology to provide the transitional USO overseen by the TUSMA

5. See endnote 1
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